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Summary 



The foreign labor certification program in the U.S. Department of Labor (DOL) is 
responsible for ensuring that foreign workers do not displace or adversely affect working 
conditions of U.S. workers. DOL handles the labor certifications for permanent 
employment-based immigrants, temporary agricultural workers, and temporary 
nonagricultural workers as well as the simpler process of labor attestations for temporary 
professional workers. 1 This report is organized into five sections: a brief history of 
employment-based immigration; a summary of the role of the DOL in employment- 
based immigration; an overview of current law on employment-based immigration; an 
analysis of trends in employment-based admissions and labor certification applications 
(LCAs); and a discussion of the recent funding history for labor certification. This 
report will be updated if legislative or policy changes warrant. 



Brief History of Employment-Based Immigration 

Congress enacted its first law aimed at protecting U.S. workers from the adverse 
labor market effects linked to the entry of foreign workers when it passed the contract 
labor law of 1885, known as the Foran Act. In 1864, Congress had legalized contract 
labor, but over the next two decades concerns arose that employers in some industries 
were recruiting foreign workers to work for lower wages or to work as “strike breakers.” 2 
The Foran Act made it unlawful to import aliens for the performance of labor or service 



1 For a discussion of labor certification and attestations for temporary foreign workers, see CRS 
Report RL30498, Immigration: Legislative Issues on Nonimmigrant Professional Specialty (H- 
1B) Workers (hereafter cited as RL30498, Nonimmigrant Professional Specialty (H-1B) 
Workers)', and CRS Report RL30852, Immigration of Agricultural Guest Workers: Policy, 
Trends, and Legislative Issues, both by Ruth Ellen Wasem. 

2 The extent and impact of alien contract labor remains a subject of debate among historians. For 
examples, see Maldwyn Allen J ones, American Immigration, University of Chicago Press ( 1 960) ; 
and Michael C. LeMay, From Open Door to Dutch Door, Praeger (1987). 
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of any kind in the United States. 3 That bar on employment-based immigration lasted until 
1952, when Congress enacted the Immigration and Nationality Act (INA), a sweeping law 
also known as the McCarran- Walters Act that brought together many disparate 
immigration and citizenship statutes and made significant revisions in the existing laws. 4 

Not only did the Immigration and Nationality Act of 1952 end the bar on 
employment-based immigration, it allocated 50% of the visas to aliens who would 
perform needed services because of their high education, technical training, specialized 
experience, or exceptional ability. 5 Prior to the admission of these employment-based 
immigrants, however, the 1952 Act required the Secretary of Labor to certify to the 
Attorney General and the Secretary of State that there were not sufficient U.S. workers 
“able, willing, and qualified”to perform this work and that the employment of such aliens 
would not “adversely affect the wages and working conditions” of similarly employed 
U.S. workers. 6 This provision in the 1952 Act established the policy of labor certification. 

Prior to the enactment of the Immigration Act of 1990 (which amended the INA), 
employment-based immigration totaled 54,000 annually and was evenly split between 
those who were members of the professions or of exceptional ability, and those who were 
skilled or unskilled workers with occupations in which U.S . workers were in short supply. 

Evolving Role of Department of Labor 

In 1903, Congress transferred the various existing immigration functions from the 
Department of Treasury to the then-Department of Commerce and Labor. When the 
Department of Labor (DOL) was established in 1913, the Bureau of Immigration and the 
Bureau of Naturalization were both transferred to the new DOL. These immigration and 
naturalization functions remained in DOL until 1940, when they were moved to the 
Department of Justice, largely for national security reasons. In 2003, these functions were 
transferred to the Department of Homeland Security. 

Within the Department of Labor, the former Bureau of Employment Security first 
administered labor certification following enactment of the policy in 1952. After the 
abolishment of Employment Security in 1969, the Manpower Administration handled 
labor certification. In 1975, the Manpower Administration became the Employment and 
Training Administration (ETA), and ETA continues to oversee the labor certification of 
aliens seeking to become legal permanent residents (LPRs). Currently, foreign labor 
certification is one of the “national activities” within ETA. 7 



3 23 Stat. 332. 

4 The McCarran-Walters Act (P.L. 414, 82 nd Congress) passed over a veto by President Harry 
Truman. Truman publicly opposed the race and ethnic immigration quotas in the Act, but his 
legislative alternative to McCarran-Walters included employment-based immigration and labor 
certification provisions similar to P.L. 414. Neither included provisions for unskilled workers. 

5 §203(a)(l) of P.L. 414. 

6 §212(a)(14) of P.L. 414. 

7 DOL is charged with other immigration-related responsibilities. Most notably, the Wage and 
Hour Division in DOL is tasked with ensuring compliance with the employment eligibility 
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